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FOR THE DISTAICT OF BAWAII

THE PECPLE OF BIKINI, et al.,

Plaintiffs,
CIVIL NO.
Vs,

ROBERT C. SEAMANS, JR., et al.,

Defendants.
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MOTZIOY FOR PRELIMINARY INJUNCTION

By this o:zion Plaintiffs request that this Court
grent prelinminary injunctive relief pursuant to Rule 65,
F.R.C.P, :
| Factual suoport for the preliminary injunction

is found In the VeriZied Complaint and the affidevits which
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author anc subjec:t Tztter, follows the signature page of
this motion.

On the basis of the facts set forth in the Verified
Complaint and in chz aifidavits attached, we respectiully
submit that permanent and irreparable injury is taking place
now and will continue to take place unless this Court grants
this motion for preliminary injunction and orders preliminary

injunctive reliei z3 set forth below.

The Plain:ziiis hereby seek the following preliminary

injunctive relief:

I. LIMITATICN OF ~CCESS TO BIKINI ATOLL

The princioal nmeans of transportation within the



Marshall Islands consists of field trip ships operated by the
Division of Transportation of the Trust Territory Government
or privately operated ships, subject to the regulatory
authority of the Trust Territory Government. During the

past several years approximately 75 people, most of them
members of the Bikini community, have taken up permanent
residence in some of the 40 concrete houses constructed on
Bikini Island, Bikini Atoll. The field trip ships and other

Ships subjeg‘l_: to Trust Territorv Government regn'! arinne
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‘continue to provide a means of access to Bikini Atoll.

Statements of representatives of the United States
Atonic Energy Cormission (AEC) and United States Energy
Resea&ch and Development Adminisﬁration (ERDA) haﬁe given
tﬁe People of Bikini a basis to believe return to Bikini

Atoll is a safe thing for them to do. In other words,

" Defendants have collectively acted to create a presently

oo . B

uation in which some members of the Bikini

existing s

..JI .

People may go to Bikini for the purpose of permanent residence
there.
Completion of a valid radiological survey of
Bikini Atoll may show that permanent residence in the Atoll
is not acceptable on any practical basis, or complétion of

such a survey may show that residence on Bikini Atoll must

"be made subject to conditions not presently known. Thus,

any persbn who new goes to Bikini may face a need for further
relocation upon completion of a radiological survey.
Ifreparable injury may ensue from either the need for further
relocation or from radiation exposure incurred while at
Bik%ni Island, or both.

To prevent such irreparable injury, this Court
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should strictly linmit access to Bikini Atoll, with an injunc-
tion providing that the Defendants rust prevent anyone fron
using the means of transportation presently available to

take up permanent residence at Bikini except under such
conditions as the Court may order.

The Court should not permit any person to take up
permanent residence at Bikini Atoll unless that person is
fully apprised of the potential risks which attend such a
ion, with that advice to be given in Marshallese if
the persOn-does not read or understand English, and with
further condition that the Defendants, particularly ERDA,
should agree to bear the expense of all future needs with
regard to health care, shelter and nutrition,-ahd any neces—-
sary further relocation, of any person who, notwithstanding
advice as to risks, may, nevertheless, decide to return to

Bikini Atoll.

II. CONTINGENCY PLANNING FOR RELOCATION OF PRESENT BIKINI
ISLAND RESIDENTS.

Completion of a valid radiological survey with
regard to Bikini Aroll may well show, on the basis of the
.preliminary results of the 1975 survey, that permanent
residence on Bikini Island is unacceptéfly risky, no mattar
what precautions are takxen. Alternatively, such a survey
may reveal that risks may be minimized by the taking of
additional precautions not presently recormendad. That
ijnformation may be available within a matter of days after
completion of an aerial radiation survey togethef wich
consideration of probable patterns of life styie of persons

expected to live on Bikini Atroll. 1In the event the information
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obtained from such a survey does indicate a need for reloca-

" tion oI the persons presently living on Bikini Atoll, that

relocation should not await further months of study and
plarnning. Contingency planning for thé possible need for
further relocation of the present Bikini Island residents
should be undertaken immediately in order to prevent further
irreparzble injury to them by way of additional radiation
exposure. This Court should order the Defendants to submit
such a contingency plan within sixty days after entry of the

preliminary injunction.
ITI. REQUIREMENT FOR INFORMATION IN MARSHALLESE AS VELL AS

Whide most of the People of Bikini do not read or
understand the English language, virtually all are well
educated persons who read Marshallese. Much of the willingness
on tne part of the People of Bikini to accept the risks of
movenment to Bikini has been based on the failure on the part
of Defencants to Zfurnish them with scientific information
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known to Defendants. Ultimately, it is the Bikini People,

- not the Defendants who must make the decisions as to where

they will live. They can only participate in those decisions
on a meaningful basis if they are furnished necessary informa-
tion in their own language. So leng as information known to
Defendants is withheld from the People of Bikini by means of
failure tec translate it into Marshallese, the People of

.
Bikini will continue to be irreparably injured by their
inability to participate in making decisions which affect
them. The Couvrt should order Defendants to furnish all further
material information, such as reports, inter-agency communications,

the Radiological Survey Report, Envirommental Impact Statement
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anc Master Plan, together with related material in Hlarshallese,
as well as Englisnh.
IV, IMEDIATE EXAMNINATION OF PERSONS WHO HAVE BEEN

PLACED AT RISXK

‘August 12, 1963 was the date of inception of the

Bikini Resettlement. On that date President Lyndon B.
Johnson announced the availability of Bikini Atoll for
return to the Bikini People. Verified Complaint § 60. In a
press release on the same cate AEC deemed its own role in
the decision to initiate the Resettlement ''greatly satisfving'.

The decisicn to initiate the Resettlement, simul-
taneously announcec by AEC and the President, was based on a
1967 radiation survev of éikini Atoll, perforced by the AEC
and an evalvation oI the results of that surver by an Ad Hoc
Comnmittee, wost of whose members had active AEC ties at the
time they served on the Cormittee.

As a result of the 1967 survey and the 1968 report
of the Ad Hoc Committee, the Bikini Resettlement was begun,
leading eventually to clezn-up of debris and secrub vegetation
on the islands of Bikini and Eneu, replanting of Bikini and
Eneu with coconuts, pandanas, and breadfruit and construction
of Phase I Housing (consiscing of_&O houses) cn Bikini Island.

Marshallese lavporers, including soze members of the
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After construction of the Phase I Housing, several Bikini
families voluntaril: moved back to Bikini Islé:d, including
the fanily of Jormez Leviticus, one of the Plazintiffs in this
action.

At present approximately 75 people live on Bikini
Island and perhaps as manyr as 100 to 150 people have been

placed at risk as a resul:t of their presence on Bikini Island,

exposed to what are now known to be very high levels of
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external gamma radiation, for substantial periods of time.

As shown by his affidavit, Jormea Leviticus and

his family are anong those who have been exposed to high

radiation on 3ikini Island over substantial time.

Meanwhile,

for reasons made clear in his affidavit, he and others

similarly situated, have experienced a total loss of con-

fidence in health care monitoring offered first by AEC and

now by ERDA, under the direction of Dr. Robert Conard.

Conard is a nember of

Laboratory at Upton, L.I., Hew York.

the staff of the Brookhaven

Dr.

Brookhaven was formerly

an AEC institution and is now associated with AEC's successor

agency, ERDA.

Clearly Jormea Leviticus and others similarly

sitvated are entitled to immediate examination of the type

raved for in the Verified Complzint.
K P

It is equally clear

that whatever Dr. Conard's credentials may be, Jormea Leviticus
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concern for their wellbeing.

no confidence
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have in his

In order that the Bikini

People may have confidence in the results of whatever evaluation

is rade of those who have been placed at risk, the evaluation

must be made by scientific personnel independent of either

AEC or ERDA as to whose selection the People of Bikini have

had some meaningful role.

This Court should order that scientific evaluation

of the type prayed for in the Verified Complaint be made

immwediately available to Jormea Leviticus and his family and

all of the persons who now reside on Bikini Island and to all

other persons who have been on Bikini Islandé for substantial
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. periods of tice, with a requirement that ERDA Ffu-nish technical

assistance and Zacilities for the examinations =which rwst be
DA should be ordered
to contract with the scientific personnel approved by the
Court to carry out the examinations and, where indicated,
treatment.

| Arrangements for these examinations should be
inplemented with maxioun possible speed in ofder that such
treatnent as may be indicated of the exposed persons can be
corenced as soon as possible. The Court should order ERDA
to contract with scientific personnel to make the examinations

in not more than five days after the date of thz entry of

the preliminary injunction order and should order that the

‘vessel Liktanur depart from its base at Kwajelein Atoll for

Bikini Island not c—ore than 10 days after the czzz2 of entry

of the preliminarv injunction. The Court shouls Zurther
order that the Department of Defense, which main-ains extensive

logistical support facilities at the Kwajelein issile Rance
g : J 2

provide all necessary support personnel and equitment for

carrying cut exanirations of the persons at Bikini Island as

pro=ptly as possidle,

V. PROHI3ITION OF COMMUNICATION

Departzent of Interior, as the agency sdecifically
charged with resoonsibility for adminisfration oI the Trust
Territory, cahnbt ra2alistically be expected to czase com:uﬁi-
cations with any oI the citizens of Micronesia. ZIRDA, how-
ever, has no func:tional need to cormunicate on 2= official
basis‘with any oi the citizens of the Trust Ter-i:ory.

Official communication by representatives of fi-z: AEC and
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ERDA with the People of Bikini has been the cause of much of
the damage already done to the Bikini community.

For exa=ple, it was AEC’s recﬁmmendation that the
People might go back to Bikini Island without appreciable
risk of exposure to radiation which lead to willingness on
the part of Bikineans, such as Jormea Leviticus, to actually
take their families and return to Bikini.

By August and September, 1975, communicatioﬂ fron
different agencies of the United StaﬁéS‘GOVéfﬁméﬁt to the
People of Bikini had become totally contradictory.

At the saze time a representative of ERDA was at
Kili telling the People of'Bikini that Bikini Island was
“;afe” and that he would himself have no reservation about
living fhere, the Department of Interior was announcing
officially in Washington that the further Resettlerent of
Bikini Island nust te stopped because of the apparent risks
of radiation based on the August 1975 preliminary reports by
ERDA. .

For the People of Bikini, who have heard these
conflicting statements only in spoken form, in English

ranslated into Marshallese, without opportunity to review

the underlying scientific or technical documents in their
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By their own terms, the August 1975 ERDA documents
are so preliminary in nature that expression of conclusions
as ro safety of 3ikini Island is not warranted. The docu-
ments themselves state that many tests have yet to bz com-
pleted, including such vitally important tests as that of
radioactivicy of ground water at Eneu Island.

The People of Bikini have a strong desire to
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return to their hozelznd if that is possible. Particularly
anong the older people, for whom ﬁhe past thirty vears have
been an exile, the desire to go home is overpowering.

Until completion of a valid radiological survey
and analysis of it and completion of examinations of those
who have been at risk, there will not be any point at which
there is any real need for the People of Bikinl to hear from
"ERDA. Promises of a2 Resettlement by AEC and ERDA have not

ot going to be fulfilled

s L= = - T T T EsEsT

been fulfilled and, clearly, are
within the next several —onths.

Further cozzunication by ERDA to the People df_
Bikini is likely, at this point, only to further confuse the
- process they must go through of evaluating the risks they
face.

In order to fzcilitate the orderly transmission of
substantial bodies oI technical information to the People of
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ants except the Department of Interior and the Trust Territory
Government from official communication with the People of
Bikini except for such communication as has either specific

Court approval or the consent of Plaintiffs and their counsel.

V1. COMPLETION OF RADIOCLOGICAL SURVEY S

The Enewetak Radiological Survey, completed in
1973, at a cost of —ore than $3,000,000 sets a minimum standard
for the quality of comprehensive radiological survey which must
be perrformed with regard to Bikini Atoll in order to make it
possible for the Pecple of Bikini to determine whather they
wish to expose themselves to the risk of radiation at their

homeland.
DCE ARCHIVES



As shown by the Verified Complaint, all of the
agency Defendants are agreed that the radiological survey
performed thus far at Bikini is inadequate to the need for
information, on the part of not only the Bikini People, but
also the Defendant agencies.

It is clear that compliance with the National
Environmental Policy Act (NEPA) can only be attained by
first completing a valid aerial radiological survey, then
analyzing the data from the survey as well as the data from
"evaluation of persons who have been exposed to radiation on

Bikini Island.
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survey, there cannot ever be NEPA compliance. Furthermore,

so long as a radiological survey is not completed, the

L
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king any decisions as
to where they will live or what will be their future.
Irreparable injury is thus ongeing so long as the information

to be gained from a survey is unavailable.

oo

Obviously, the survey is not going to be completed
unless it is, at some point, begun. ERDA itself expressed e
willingness to start a radiclogical survey in April 1975.
Verified Complaint § 74. Request was made that the Depart-
ment of Defense provide helicopters necessary to such a
survey. The Department of Defense did not bother to reply
to the March 1975 request from Department of the Interior
for helicopter support until May 29, 1975, almost three
‘months later. As %9 76-79 of the Verified Complaint show,
letters from ona cabinet officer to another went all the way
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again but no helicopters were provided and no aerial radiological
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-survey was conducted. All parties concede the need for a
survey. Until the survey has started, irreparable harm will
continue and there will be a continuing failure to begin
eéen minizal compliance with NEPA requirerents.

This Court should order the several government
agency Defendants to quit passing the buck and get on with
the job of completing an aerial radiological survey of
Bikini and such other lorthern Marshall's Atolls as are
necessary to draw valid conclusions as to the risks of
radiation posed by the Bikini Resettlement and so that the
irreparable injury teo which the People of Bikini have been
subjectad can come to an end at the earliest possible date
and so that all of the agency Defendants can come inte
éomplia:ce with requirexments of NEPA at the earliest possible
date.

. 1t is requestec that this Court order the several
agencies o commence actual onsite aerial radiological
surveillance no later than 30 days after the date the pre-

liminary injunction is issuved and order that the aerial

VII. TINDEPENDENT ANALYSIS _

As stated above, the People of Bikini have utterly
lost faith in the conclusions which have been expressed to
them by Zirst AEC then ZRZA. They cannot nake decisions
with which they, as a co::uﬁity, are satisiied, unless they
have conlicence in the scientific advice upon which those
decisions must be based. Furthermore, compliance with NEPA

requires an ability for analysis of technical data independent
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fron persons responsible for operational levels of agency
projects.

Therefore, tnis Court should order that ERDA
concract with a panel of competent scientific ﬁersonnel
approved by the Court for the purpose of analysis and
evaluation of the data produced by aerial radiological
surveillance.

As the aerial radiological survey will probably
require a minimum of 60 days for completion, after the date
the helicopters are on site, the Court has several months
within which to review with the parties the selection of a
panel for analysis of the data pfoduced by the surveillance.
ERDA should be required to contract with independent experts
approved by the Court no later than 60 days after the date
of entry of the preliminary injunction for analysis of the

datz produced by the surveillance.

VIII. COMPLETION OF RADIOLOGICAL ANALYSIS OF FLORA AND FAUNA
. The two reports distributed at the August 12,‘1975
Livermore, California meeting indicate that the Lawrence
Livermore Laboratory isrpresently engaged in analysis of
water, soil and other types of samples from Bikini and Eneu
Islands. The panel of independent scientific personnel whem
we have asked the Court to appoint under FHeading VII should
‘make recommendations to the Court as to such additional
analysis as may be indicated with regard to similar samples
for the remaining 21 islands of Bikini Atoll and such other
Northern Marshalls Atolls as may be reasonably necessary in
order to draw valid conclusions as to the degree of risk

presented to the People of Bikini by the Bikini Resettlement.

DOE ARCHIVES
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IX. CONTROL Or AGZNCY SPENDING AND CO'TRACTS

The developments of thevpast several rconths,
includinz the meeting at Livermore, Caiifornia, August 12,
1975, and the interagency meeting at Washington; D.C.
September 19, 1975, indicate that while the Defendant agencies
are continuing te fail to comply with the requirements of
NEPA and are continuing to perpetrate irrepgrable harm upon

the People of Bikini by their failure to move forward with

1o -
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the Bikini Resettlement, they are not allln to spend
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g
substantial sums of money, both within their agencies and by
contract, all supposecly directed toward advancing the

- Bikini Resettlezent.

The collapse of the Bikini Resettlement represents
a classic case of bureaucratic dysfunction. lMoney is still
Being spent; meetings are still being held; bureaucrats con-
tinue to fly 21l over the northern hemisphere on government
expense accounts, but nothing is being done about fhe People
of Bikini. |

Spending hundreds of thousands, if not millions of
dollars on a major federal action without any attempt at com-
pliance with the regquirements of HEPA is not only wasteful,
it is also illegal.

The only avenue open to Plaintiffs to insure that
the money which has been appropriated for the Bikini Resettle-
ment is spent toward that end is to request that this Court
use its power under NEPA to halt further intrzagency, inter-
agency and contract spending on the Bikini Resettlement until
such time 2s the Defendant agencies show that the money they

wish to spend is to be spent in compliance with YEPA and

without continuing irreparable hara to the People of Bikini.
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Plaintiffs wish to make it very clear, however,
that they do not want Bikini Resettlement stoppzd. They
only want it halted long enocugh to bring it under control
and organize it so there 1is compliance'with NEPA and some
reasonable chance that the project will result in benefit to
the People of Bikini.

It is requested that this Court enter an order

requiring that the Defendant agencies be required to seek
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" spending on the Bikini Resettlement and that thz2y be required
to report to the Court on a regular basis, not less frequently
than every 45 days, as to the progress of thosz steps of the
Resettlement which have been approved by the Court for
further action.

It should be clear that Plaintiffs ar=z at this
time willing to consent to further agency spending on those
specific steps which they have asked the Court to order
Defendants to take in the next few day§ and months; without
need for the Defendants to seek further Court approval
before taking those steps. Thus, the specific affirmative
steps which are sought in this Motion for Preliminary In-
junction can be undertaken by the Defendant gz=2ncilies and
money can be spent on them without any need on the part of
Defendant_agencies to obtain prior Court approval for such
spexding.

However, all other spending supposeciy related to

’fhe Bikini Resettlement, apart from the steps specifically
requested to be affirmatively ordered above, should be
halted irmediately, including intraagency, intaragency and

contract payments until such time as the Cour:c approves
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specific contracts and steps to be taken. That approval
should be withheld until the Defendants are able to show, on
a step-by-step basis, that further steps will brlnD them
into compliance with NEPA, leading with all due deliberate
speed to completion of Draft Environmental Iﬂcact Statement
(DEIS), which DEIS should be furnished to Plalntlxhs and the
persons they represent in both English and Marshallese at
the earliest ﬁossible date, and, in any event, no later than
one year after the cdate of entry of the preliminary injunction.
X. FURTHER MONITORING OF THE RESETTLEMERT BY THE COURT

In order to insure that the Bikini Resettlement
does not again stall out into its present posture, Plaintiffs
request that the Court affirmatively require that the Defend-
ants subnit all further activity to regular zonitoring by

the Court, with eacn DeZzndant bSeing required to subnit a
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English and Marshallese zvery 45 days detailing such action

as has been taken by the agency during the 45 day period and

wishes to take

In the alternacive, Plaintiffs request that the
Court order the several agencies to agree on a Project
Manager to be an incividual also agreeable to Plaintiffs and
their counsel to assune personal administrative control of
the entire Bikini Resetrlement, with a requirecent that the
Project :lanager discharze the reporting function to the Court,
Plaintiffs and their counsel, every 45 days.

It is respectiuvlly submitted that onlv by the
affirmative injunction steps requeéted herein can the Bikini

Resettlement be brought into compliance with !'EPA and only by
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‘the taking of those steps can further irreparable injury to the
People of Bikini be prevented.

Some of the damage which has been done can never
be repaired. Some people have been exposed to radiation,
needlessly, with probable adverse impact to their health
which cannot be remedied. However, by this Court's use of
its broad equity power and its power to enforce the provisions
of NEPA, the Bikini Resettlement can be brought under control
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of rights protected under NEPA and so they can begin to

participate in planning for their futzijz ?
DATED: Honolulu, Hawaii 07 Q_Agﬁ)-v c{'7 LN
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Respectfully submitted,

GEORGE M. ALLEN

Micronesian Legal Services Corporat.
Marshalls Office

P. 0. Box 376

Majuro, Marshall Islands 96960
Telephone: 227

Cable Address: lMicrolex

DANIEL H. MACMEEKIN
. THEODORE R. HMITCHELL
- EDWARD C. KING
ANN E. ALLEN
‘Micronesian Legal Services Corporat!
Central Office
P. O. Box 826
Saipan, Mariana Islands ¢©€6950
Telephone: 6228/6471/6472
Cable Address: licrolex

~JONATHAN . WEISGALL
Covington & Burlingens
B88 - 16th Street, H. W.
Washington, D. C. 20006
Telephone: 202-452-6218
Telex: 89-593

o= Cable Address: Co
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'PAUL ALSTON
STANLEY E. LEVIN
Lepgal Aid Society of Hawaii
Suite 404

200 N, Vineyard Blvd.
Honolulu, Pawaii 96817
Telephoye: 8085-536-430

= ,

SORGE 1. AL1EN

Attorneys for Plaintiffs
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